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THREE-PARTY ESCROW AGREEMENT

DRAFT COPY ONLY

Depositor: Depositor Company
Product/Project Name: Name
Version: Version
Agreement Date: Date
As of DATE, this Three-Party Escrow Agreement (“Agreement”) is effective among Guard-IT Corporation (“Guard-IT”), a Texas corporation; Depositor Company ("Depositor"), a State corporation; and Beneficiary Company (“Beneficiary”), a State corporation, who may subsequently be referred to as "the Parties".

WHEREAS, Depositor is the owner, developer, creator or originator of certain proprietary technology, data, documents or other intellectual property (“Deposit Materials”) as defined on Exhibit B; and

WHEREAS, Depositor and Beneficiary have executed or intend to execute a contract or license agreement regarding the Beneficiary’s use or deployment of the Deposit Materials; and

WHEREAS, Depositor intends to maintain its confidentiality and security regarding the Deposit Materials, except for specific circumstances (“Release Conditions”) defined in Section 3; and

WHEREAS, Beneficiary wishes to ensure its accessibility to a copy of the Deposit Materials in the event that a Release Condition occurs; and

WHEREAS, The Parties agree to place the Deposit Materials into escrow with Guard-IT to maintain the confidentiality, security and accessibility of the Deposit Materials;

WHEREAS, Depositor and Beneficiary intend for this Agreement to supplement the Contract pursuant to Chapter 11, Section 365(n) of the U.S. Bankruptcy Code,

NOW THEREFORE, in consideration of these Recitals, the Parties agree as follows:

SECTION 1: DEPOSITS

1.1
Initial Deposit.  Depositor shall deliver Deposit Materials to Guard-IT within 10 days of the execution of this Agreement.  Deposit Materials may be delivered to guard-IT via its secure FTP site or shipped to Guard-IT at its address stated on Exhibit A via U.S. first class mail, commercial express mail or other appropriate delivery means.

1.2
Labeling.  Prior to delivery, Depositor shall label each item to be deposited, and list the items and descriptions in detail by completing Exhibit B in paper or online form at Guard-IT’s website.

1.3
Receipt and Notification.  Upon receipt of Deposit Materials, Guard-IT shall visually inspect the Deposit Materials and compare them with the descriptions listed on Exhibit B.  If the Deposit Materials match the descriptions listed on Exhibit B, Guard-IT will sign and date the Exhibit B and return a copy to Depositor, notifying the Parties of its acceptance of the Deposit Materials.  If the Deposit Materials do not match the descriptions listed on Exhibit B, Guard-IT will return the Deposit Materials and Exhibit B to Depositor, notifying the Parties of the discrepancy.  Guard-IT shall have no obligation to this Agreement unless and until it receives and accepts the Deposit Materials.

1.4
Depositor's Representations.  Depositor represents as follows: 

a) Depositor lawfully possesses all rights and title to the Deposit Materials; and

b) with respect to the Deposit Materials, Depositor has the right and authority to grant to Guard-IT the rights as provided in this Agreement; and

c) the Deposit Materials are not subject to any lien or encumbrance; and

d) the Deposit Materials placed in escrow shall be maintained and updated in their most current form and in complete and working order; and

e) the Deposit Materials are readable and useable in their deposited form or if encrypted, the decryption tools have been submitted to Guard-IT.

1.5
Updates.  Depositor shall update the Deposit Materials within 10 days of a new release or as may be prudent or necessary or otherwise directed by the Parties’ contract or license agreement.  Depositor shall perform and complete all updates in accordance with Sections 1.2 through 1.4.  All references to the Deposit Materials shall include the initial deposit and all updates.  Deposit Update fees shall be paid by the Depositor at the time of the update.

1.6
Removal.  Deposit Materials may be removed and/or exchanged only upon written instruction from the Depositor or as otherwise provided in this Agreement.

1.7
Right to Duplicate.  Guard-IT may duplicate or reproduce the Deposit Materials as necessary to perform this Agreement.  Guard-IT shall transfer all proprietary notices of Depositor in any duplication or reproduction.

1.8
Testing and Verification. At Beneficiary’s request and expense, Guard-IT may provide various levels of independent testing or verification of the Deposit Materials, per the Beneficiary’s written requirement or instruction.  Any bid for testing or verification shall be approved by Beneficiary in writing and paid in advance.  Depositor hereby authorizes such testing or verification.  Upon completion, reports of the testing or verification will be issued to the Parties.

SECTION 2: SECURITY AND CONFIDENTIALITY

2.1
Security.  Guard-IT shall maintain the Deposit Materials in a secured, fire-proof, environmentally controlled and locked vault which is accessible only to its officers, employees or authorized representatives.

2.2
Confidentiality. Guard-IT shall reasonably protect the confidentiality of the Deposit Materials.  Guard-IT shall not disclose the content of this Agreement to any third party and shall not disclose, transfer, make available or use the Deposit Materials.  Guard-IT shall notify the Parties if it receives a subpoena or court order regarding the disclosure or release of the Deposit Materials.  Depositor shall be responsible to challenge any such order.  Guard-IT shall not waive its rights to present its position with respect to any such order, nor shall Guard-IT be required to disobey any subpoena or other court order.

2.3
Reports.  Guard-IT will issue semi-annual status reports to Depositor and Beneficiary and also notify the Parties in writing of any updates to the Deposit Materials.

SECTION 3: RELEASE CONDITIONS

3.1
Ordered Release.  Upon Guard-IT’s receipt of written instruction from Depositor, Depositor's receiver or trustee in bankruptcy, or a court of competent jurisdiction, Guard-IT will release a copy of the Deposit Materials to Beneficiary as directed in the written instruction.

3.2
Other Conditions. Guard-IT may also release a copy of the Deposit Materials to Beneficiary if it receives either of the following from Beneficiary:

a) written verification, cosigned by Depositor, that Depositor has ceased business operations or the licensing or maintenance of the Deposit Materials without a successor; or
b) written verification, cosigned by Depositor, that Depositor has materially failed to support the Deposit Materials in breach of the contract or license agreement.

3.3
Release Request.  If Beneficiary believes in good faith that a Release Condition has occurred, Beneficiary may provide to Guard-IT written notice of the occurrence and its request for the release of the Deposit Materials by U.S. first class mail, electronic mail, fax, commercial express mail or certified mail, return receipt requested.  Upon receipt, Guard-IT shall forward a copy of the Release Request to Depositor by U.S. first class mail, electronic mail, fax, commercial express mail or certified mail, return receipt requested.  The Release Request must include Beneficiary’s specific delivery instructions and non-refundable payment of the Deposit Release Fee.
3.4
Contrary Instructions.  Depositor shall have ten (10) days from the delivery date of the Release Request forwarded to it by Guard-IT to reply with Contrary Instructions, stating that the Release Condition has not occurred or has been resolved.  Contrary Instructions may be delivered to Guard-IT via U.S. first class mail, electronic mail, fax, commercial express mail or certified mail, return receipt requested.  Guard-IT shall forward a copy of the Contrary Instructions to Beneficiary via U.S. first class mail, electronic mail, fax, commercial express mail or certified mail, return receipt requested, and notify the Parties that there is a dispute to be resolved pursuant to Section 6.  Guard-IT shall retain the Deposit Materials pending a) joint written instructions from Depositor and Beneficiary to release the Deposit Materials; b) alternative dispute resolution pursuant to Section 6; or c) written order from a court of competent jurisdiction.

3.5
Deposit Release.  If Guard-IT does not receive Contrary Instructions from Depositor in accordance with Section 3.4, Guard-IT shall release a copy of the Deposit Materials to the Beneficiary per its Release Request.  This Agreement will terminate upon the release of the Deposit Materials to Beneficiary.

SECTION 4: INDEMNIFICATION AND DISPUTE RESOLUTION

4.1
Indemnification.  The Parties agree to indemnify and hold Guard-IT harmless against any and all losses, costs, damages, expenses, claims or attorneys’ fees suffered or incurred by Guard-IT as a result of or arising from its acts or omissions, other than acts that constitute willful misconduct or gross negligence of Guard-IT, its officers, employees, agents, attorneys or assigns.  Guard-IT shall not be responsible for failure to act as a result of causes beyond the reasonable control of Guard-IT. 

4.2
Alternative Dispute Resolution.  Any dispute relating to or arising from this Agreement shall be resolved by arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration Association.  Unless otherwise agreed by Depositor, arbitration will take place in Austin, Texas, USA.  Any court having jurisdiction over the matter may enter judgment on the award of the arbitrator(s).  Service of a petition to confirm the arbitration award may be made by first class mail or commercial express mail to the attorney for the Party or, if not represented, to the Party at its last known business address.  Guard IT Confidential by WJF 07222004
4.3
Controlling Law.  This Agreement is to be governed and construed in accordance with the laws of the State of Texas, USA, without regard to its conflict of law provisions.  

4.4
Notice of Requested Order.  If any Party intends to obtain an order from the arbitrator(s) or any court of competent jurisdiction that may direct Guard-IT to take or refrain from taking any action, the requesting Party shall:

a) give Guard-IT at least five (5) business days' prior notice of the hearing; and

b) include in any such order that, as a precondition to Guard-IT's action, Guard-IT be paid in full for any amounts due and also be paid for reasonable value of the services to be rendered pursuant to the order; and 

4.5
Right to Rely on Instructions.  Guard-IT may act upon any written instruction, instrument or signature reasonably believed to be genuine.  Guard-IT will assume that any company officer of the Depositor or Beneficiary who gives any written notice, request or instruction has the authority to do so. 

SECTION 5: FEES AND PAYMENT TERMS

5.1
Fee Payment.  Depositor/Beneficiary shall be solely responsible for any and all fees charged by Guard-IT for administering this Agreement.

5.2
Fee Schedule.  Guard-IT shall be paid in accordance with its current Fee Schedule (Exhibit D).  Fees for annual maintenance and deposit updates shall be fixed for the duration of this Agreement and for subsequent renewals for a maximum of three (3) years, if and only if the Agreement is renewed by the Depositor in accordance with the terms stated in Section 6.1.  Guard-IT will provide a written quote to Depositor for any services not listed on Exhibit D.  All fees paid to Guard-IT are non-refundable.

5.3
Payment Terms.  Payment of one-time Setup Fee and first-year’s Annual Maintenance Fee is due in full upon receipt of this signed Agreement.  Without payment of these fees, Guard-IT will not take delivery of Deposit Materials.  Late fees and interest on past due amounts shall accrue at the rate of one percent per month (12% per annum) from the invoice date.

SECTION 6: TERM AND TERMINATION

6.1
Initial Term and Automatic Renewal.  The initial term of this Agreement is one (1) year.  This Agreement shall automatically renew annually unless a) Depositor terminates the Agreement in writing with at least 30 days’ notice; b) Guard-IT terminates the Agreement for non-payment; or c) Guard-IT resigns its role as escrow agent in accordance with Section 6.3.

6.2
Termination for Non-Payment.  If any payment for services is not received in full by Guard-IT within 30 days of the invoice date, Guard-IT may terminate this Agreement at any time thereafter by sending written notice of delinquency to the Parties.  Either Party may submit payment to Guard-IT to resolve such delinquency.  Guard-IT shall have no obligation under this Agreement as long as the escrow account is delinquent.

6.3
Resignation.  Guard-IT may resign and thus terminate this Agreement at any time by giving the Parties at least 30 days’ notice of its intended resignation.  Upon resignation, Guard-IT shall return, destroy or otherwise dispose of the Deposit Materials per the Depositor’s written instruction.

6.4
Surviving Terms.  The following shall survive upon termination of this Agreement: a) Depositor's Representations per Section 1.4; b) Guard-IT’s obligation of confidentiality with respect to the Deposit Materials; c) Responsible Party’s obligation to pay Guard-IT any fees or expenses due; d) the provisions of Section 8; and e) any provisions in this Agreement which specifically state they survive the termination or expiration of this Agreement.  

6.5
Return of Deposit Materials.  Guard-IT shall return, destroy or otherwise dispose of the Deposit Materials upon termination, per the Depositor’s written instruction. 

SECTION 7: GENERAL PROVISIONS

7.1
Entire Agreement.  This Agreement and its Exhibits embody the entire understanding among the Parties with respect to its subject matter and supersedes all previous oral or written communications, representations or understandings.  No modification to this Agreement shall be valid or binding unless signed by the Parties.

7.2
Correspondence.  All correspondence, including notices, invoices, payments or other deliveries, shall be delivered to the Parties at their respective addresses designated on Exhibit A.  The Parties shall be responsible to notify each other in the event of any change in their designated contact information.  The Parties shall have the right to rely on the last known address of the other Parties.  Unless otherwise provided in this Agreement, all documents and communications may be delivered by first class mail.

7.3 
Other Third Parties.  Guard-IT shall have no obligation to any other third party, except the Parties designated in this Agreement.  The Parties shall have the right to collectively modify or cancel this Agreement upon their mutual, written consent.  

7.4
Severability.  In the event any provision of this Agreement is found to be invalid, voidable or unenforceable, the Parties agree that unless it materially affects the entire intent and purpose of this Agreement, such invalidity, voidability or unenforceability shall affect neither the validity of this Agreement nor the remaining provisions herein, and the provision in question shall be deemed to be replaced with a valid and enforceable provision most closely reflecting the intent and purpose of the original provision.  

7.5
Successors.  This Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of the Parties. Guard-IT shall have no obligation in performing this Agreement to recognize any successor or assign of Depositor unless Guard-IT receives authoritative and conclusive written evidence of the change of Parties.  

7.6
Regulations.  Depositor is responsible for and warrants compliance with all applicable laws, rules and regulations, including but not limited to customs laws, import, export and re-export laws and government regulations of any country from or to which the Deposit Materials may be delivered in accordance with this Agreement.

SECTION 8: ADDITIONAL TERMS

Additional Terms.  Any additional terms negotiated among and agreed upon by the Parties are described in Exhibit C, which may be incorporated into this Agreement or removed or left blank if not used.

These terms agreed upon by all Parties and effective DATE.

Depositor Company (DEPOSITOR): 

_________________________________________
Date: ___________________

Name, Title
Beneficiary Company (BENEFICIARY): 

_________________________________________
Date: ___________________

Name, Title
Guard-IT Corporation (GUARD-IT):
_________________________________________
Date: ___________________

William J. Ford, CEO

EXHIBIT A: DESIGNATED CONTACTS

GUARD-IT CORPORATION ESCROW AGREEMENT

Depositor: Depositor Company
Product/Project Name: Name
Version: Version
Agreement Date: Date
Guard-IT Corporation will direct all correspondence, notices and general information requests to Depositor at the address below:

Depositor Company 

Attention

Address 

City, State, Zip

Phone

Fax

E-Mail Address
Guard-IT Corporation will direct all correspondence, notices and general information requests to Beneficiary at the address below:

Beneficiary Company 

Attention

Address 

City, State, Zip

Phone

Fax

E-Mail Address
All deliveries and correspondence may be forwarded to Guard-IT at the address below:

Guard-IT Corporation

1250 S Capital of Texas Hwy, Bldg 3, Ste 400
Austin, Texas 78746 USA

Phone: (512) 282-1995

Fax: (512) 282-1895

E-Mail: info@guard-it.com
EXHIBIT B: DESCRIPTION OF DEPOSIT MATERIALS

GUARD-IT CORPORATION ESCROW AGREEMENT

Deposits may also be submitted at our 1024-bit-encrypted FTP site:

https://www.guard-it.com/secure/upload_form.php 
Depositor: Depositor Company
Product/Project Name: Name
Version: Version
Agreement Date: Date
Quantity

Media


Label ID or Description
__________

CD-ROM

___________________________________

__________

3.5 Diskette

___________________________________

__________

Documentation
___________________________________

__________

Other


___________________________________

___________________________________

___________________________________

Operating System: ???
Hardware Type: ???
Encryption: ???
Password(s): May be delivered separately.

Other Information: ???
Depositor certifies that Deposit Materials have been accurately described, labeled and delivered to Guard-IT.  Guard-IT acknowledges receipt, inspection and acceptance of Deposit Materials.

Depositor Company (DEPOSITOR): 

________________________________________
Date: ___________________
Name, Title
Guard-IT Corporation (GUARD-IT):
________________________________________
Date: ___________________
William J. Ford, CEO

EXHIBIT C: ADDITIONAL TERMS

GUARD-IT CORPORATION ESCROW AGREEMENT

Depositor: Depositor Company
Product/Project Name: Name
Version: Version
Agreement Date: Date
Pursuant to Guard-IT Corporation Escrow Agreement ("Agreement") dated DATE, the Parties have agreed to the following Special Terms and Conditions:

(If any or if applicable.  Attach additional page(s) if necessary.  This Exhibit may be intentionally left blank or unsigned if not used.)

Depositor Company (DEPOSITOR):
________________________________________
Date: ___________________
Name, Title
Beneficiary Company (BENEFICIARY):
________________________________________
Date: ___________________
Name, Title
Guard-IT Corporation (GUARD-IT):
________________________________________
Date: ___________________
William J. Ford, CEO

EXHIBIT D: FEE SCHEDULE

GUARD-IT CORPORATION ESCROW AGREEMENT

Basic Escrow Package Pricing


1st Yr

2nd Yr ~ 
A) One Product, Initial Deposit with No Updates

$1,650

$1,150

B) One Product, Unlimited Deposit Updates

$2,000

$1,500
Escrow & Level I Verification Pricing

1st Yr

2nd Yr ~

C) One Product with Annual L1 “Fingerprint”

$2,400

$2,000


& Unlimited Updates

Contact us for Rebuild (Level 2) Verification package pricing.

Itemized Fee Schedule



Price
Additional Product Service Fee



$500 ea/yr

Individual Deposit Updates



$150 ea

Additional Beneficiary Enrollment


$175 ea/yr

Deposit Release to Beneficiary (if requested)

$250
Level 1 “Fingerprint” Verification



$1,000/product

Level 2 “Rebuild” Verification



Call (deposit required)
Description of Optional Verification & Testing of Deposit Materials

Level 1 or “Fingerprint” All files are checked for readability and scanned for viruses.  Based on the product's "packing list" (Exhibit B), all files are identified, verified and given a unique MD5-Checksum ID for internal benchmarking or comparison to subsequent deposit updates.  Independent, written verification of the inventory is reported to all Parties.
Level 2 or “Rebuild” This level takes the source code, tools and associated make files and ensures that the Deposit Materials can be rebuilt or recompiled into an executable program.  This includes all Level 1 verification and acceptance procedures.
NOTE: All amounts listed are for U.S. contract jurisdiction and deposit location. International rates may vary.  All fees are payable to “Guard-IT Corporation” in U.S. dollars.  Make secure credit card payments online at www.guard-it.com or e-mail info@guard-it.com for wire transfer instructions, IRS W-9 or other billing/payment information.  See escrow agreement for complete payment terms.  Send payments to: Guard-IT Corporation, 1250 S Capital of Texas Hwy, Bldg 3, Ste 400, Austin, Texas 78746 USA, TEL: (512) 282-1995, FAX: (512) 282-1895.
02-2011
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